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STATEMENT OF CASE AND FACTS1

The Medical Marijuana Amendment 

On November 8, 2016, 71.32% of Florida voters overwhelmingly approved 

an amendment to the Florida Constitution to allow for the legal “Use of Marijuana 

for Debilitating Medical Conditions” (the “Amendment”). App. 476. The 

Amendment is codified as Article X, section 29.  Pertinent here, the Amendment 

does the following: 

First, the Amendment defines Medical Marijuana Treatment Center 

(“MMTC”) to mean “an entity that acquires, cultivates, possesses, processes 

(including development of related products such as food, tinctures, aerosols, oils, or 

ointments), transfers, transports, sells, distributes, dispenses, OR administers 

marijuana, products containing marijuana, related supplies, or educational materials 

to qualifying patients or their caregivers and is registered by the Department.” Art. 

X, § 29(b)(5), Fla. Const. (emphasis added). 

Second, the unique Amendment places specific duties on the Department of 

Health (the “Department”), and not the Legislature. It required the Department to 

promulgate implementing regulations by July 3, 2017 (six months after the 

Amendment’s effective date) and to begin registering MMTCs by October 3, 2017 

1 References to the Department’s Amended Appendix filed December 26, 2018 
appear as “App. [page number(s)].” 
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(nine months after the Amendment's effective date). Art. X, § 29(d)(1)-(2), Fla. 

Const. Specifically, the Amendment required the Department to develop 

“[p]rocedures for the registration of MMTCs that include procedures for the 

issuance, renewal, suspension and revocation of registration, and standards to ensure 

proper security, record keeping, testing, labeling, inspection, and safety.”  Art. X, § 

29(d)(1)(c), Fla. Const.   

Third, the Amendment provides that “[i]f the Department does not issue 

regulations, or if the Department does not begin issuing identification cards and 

registering MMTCs within the time limits in this section, any Florida citizen shall 

have standing to seek judicial relief to compel compliance with the Department's 

constitutional duties.” Art. X, § 29(d)(3), Fla. Const. (the “Enforcement Provision”) 

(emphasis added). 

Florigrown Seeks Registration As An MMTC 

In January 2017, Florigrown sought registration as an MMTC with the 

Department. App. 184-86. In so doing, Florigrown included all information pertinent 

to registering Florigrown as an MMTC and attested that Florigrown would meet or 

exceed all of the constitutional requirements for registration. Id. The Department 

swiftly rejected Florigrown’s registration request and included with the rejection a 

“Notice of Rights” that stated Florigrown could petition for an administrative 

hearing on the denial. App. 189-90. On February 9, 2017, Florigrown timely 
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petitioned for an administrative hearing pursuant to the instructions set forth in the 

Notice of Rights. App. 205-07. On February 22, 2017, the Department did an “about 

face” and issued an Order Dismissing Petition (“Dismissal Order”) stating:  

[T]he Administrative Procedure Act does not apply to the 
Department's actions conducted pursuant to the authority derived 
from the Amendment.  See § 120.52(1), Fla. Stat.2

The Dismissal Order further stated that “[o]nce the Department has 

promulgated and implemented regulations pursuant to Amendment 2, any relief 

which Florigrown or other registrants may seek under that regulatory framework 

must be brought in circuit court.”3

The Legislature Passes Senate Bill 8-A During A Special Session 

Just before the Amendment’s deadline for the Department to promulgate 

implementing regulations, in June 2017, the Legislature enacted Senate Bill 8-A 

(“SB-8A”), which is principally codified in section 381.986, Florida Statutes (the 

“Statute”).4  In direct conflict with the Amendment, which expressly defines an 

2 App. 195 ¶ 12 (emphasis added). 

3 Id. (emphasis added). The Dismissal Order cited the following legal authority 
to Florigrown:  “See Couchman v. Univ. of Central Fla., 84 So. 3d 445 (Fla. 5th 
DCA 2012) (Administrative Procedure Act only applies when state university is 
acting pursuant to statutory authority; when the university is acting pursuant to the 
State Constitution, the Administrative Procedure Act does not apply).”  Id. 

4 SB-8A became effective June 23, 2017 and substantially revised section 
381.986, Florida Statutes. The Statute previously housed the provisions for Florida’s 
limited pre-Amendment medical marijuana program for those terminally ill with 
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MMTC as an entity that may do one of any number of services related to the 

cultivation, processing, OR selling of marijuana,5 the Statute mandates that an 

MMTC must perform every function in the medical marijuana supply chain.6  In 

other words, the Statute reads the word “OR” in the Constitution as “AND.” 

In addition, contrary to the direct language in the Amendment directing the 

“registration” of MMTCs, the Statute requires a competitive “licensing” process for 

MMTCs and severely restricts the number of MMTCs that can operate.7

Finally, the Statute directs the Department to issue a significant portion of the 

limited number of MMTC licenses by fiat to certain identifiable private entities, 

including entities that had been previously rejected by the Department, regardless of 

their qualifications to operate an MMTC.8 Making matters worse, under the Statute, 

the Department had no authority to evaluate these entities before registering them 

and issuing them a coveted MMTC license. App. 480, 934-942, 1095. 

only one year remaining to live and low-THC medical marijuana program (the “low-
THC program”). Under the low-THC program, medical marijuana businesses were 
called “Dispensing Organizations” instead of Medical Marijuana Treatment Centers 
or MMTCs. App. 479. The term “MMTC” was first introduced in the Amendment 
and then used in revised section 381.986.  

5 See Art. X, § 29(b)(5), Fla. Const. 

6 See § 381.986(8)(e), Fla. Stat. 

7 See § 381.986(8)(a)2., Fla. Stat 

8 See § 381.986(8)(a)2.a., Fla. Stat.; see also App. 1082-83. 
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The Department Succumbs To The Legislature’s Pressure To Abandon’s Its 
Constitutional Duties And Florigrown Files Suit 

Initially, the Department promulgated a Constitutional Regulation 

Development Procedure setting forth a framework for its promulgation of the 

regulations required by the Amendment and public participation in the process.9

However, once the Legislature stepped in, the Department abandoned the required 

constitutional regulation-making process and, instead, adopted by reference the 

restrictive provisions of the Statute as outer limitations to its constitutional 

authority.10 See App. 835. 

To that end, the Department advised the Legislature’s Joint Administrative 

Procedures Committee that “[r]ecent actions by the Legislature made it clear that its 

preference is for the Department to move forward under the authority granted in 

section 381.986 and Chapter 120.”11 App. 321. As a result, while noting that “[t]he 

9 See Florida Health, Office of Compassionate Use, Article X, Section 29, of the 
Florida Constitution Regulation Development Procedure (published May 25, 2017; 
effective June 14, 2017), available at https://www.flrules.org/Gateway/ 
View_notice.asp?id=19086610 (last visited Feb. 10, 2019). 

10 See Art. X, § 29, Constitutional Regulation 1-1.01(5), available at
https://www.flrules.org/Gateway/View_notice.asp?id=19142385 (last visited Feb. 
10, 2019) (“[T]he Department of Health shall immediately begin the process to 
implement regulations and or rules as necessary to register additional MMTCs 
pursuant to the requirements and limitations set forth in s. 381.986(8), F.S. (2017).”). 

11  The “recent actions by the Legislature” included threats of the “restriction of 
funds through the [D]epartment for not moving forward with the 120 process, with 
rule making under the 120 process.” App. 622 (testimony of then Office of Medical 
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Department’s constitutional regulation process is more streamlined . . . transparent, 

and provides opportunity for public input,” the Department confirmed it would 

accede to the Legislature’s demand that it abandon constitutional rulemaking for 

Amendment 2. Id. In so doing, the Department explained that following the 

Legislature’s demand would “delay development of the general patient safety 

regulatory scheme such as rules on edibles, appropriate pesticides, fines for 

malfeasance by MMTCs, and patient access through the issuance of registry cards.” 

Id. In a March 6, 2018 follow-up letter, the Department advised the Joint 

Administrative Procedures Committee that it “plans to accept applications for new 

Medical Marijuana Treatment Centers this spring.” App. 343. 

Florigrown Moves To Compel The Department To Comply With Its 
Constitutional Duties 

Consistent with the Department’s directive that “any relief which Florigrown 

or other registrants may seek under th[e] [Amendment’s constitutional] regulatory 

framework must be brought in circuit court,” on December 13, 2017, Florigrown 

filed this case requesting a determination of the constitutionality of the Statute, 

seeking declaratory, injunctive and mandamus relief compelling the Department to 

comply with its mandatory duties under the Amendment. App. 5-152. 

Marijuana Use Director Christian Bax). Such “funds” included those designated for 
the Office’s salaries, which the Legislature threated to freeze. App. 623. 
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In addition, per the Amendment’s Enforcement Provision, on April 30, 2018, 

Florigrown sought temporary injunctive relief: (1) enjoining the Department from 

“licensing” any MMTCs pursuant to the legislative scheme set forth in SB-8A and 

codified in the Statute; (2) requiring the Department to commence registering 

MMTCs in accordance with the Amendment’s plain language; and (3) requiring the 

Department to register Florigrown as an MMTC. App. 248-450.    

Initial Order On Florigrown’s Motion For Temporary Injunction 

Following development of an extensive factual record12 that included lengthy 

testimony from all of the key witnesses and party representatives, as well as a 

significant amount of supporting documentary material that was admitted into 

evidence, the trial court entered an amended13 order on Florigrown’s temporary 

injunction request on August 7, 2018. App. 475-82. In that order, the trial court found 

that Florigrown had established a substantial likelihood of success on the merits of 

its claims and that Florigrown lacked an adequate remedy at law “for the harm 

12  The record includes the testimony of Christian Bax who served as the Director 
of the Department’s Office of Medical Marijuana Use from the time that the position 
was created until recently (App. 734-1027), Courtney Coppola who was the Deputy 
Director of the OMMU from the time that the position was created until Bax recently 
resigned as Director and she was appointed Interim Director (App. 1028-1193), an 
individual retained as an expert witness by Florigrown (App. 1253-1344), and 
Florigrown’s corporate representative, Adam Elend (App. 1194-1252). 

13  The trial court issued an amended order to correct a scrivener’s error that 
appeared in its first order. 
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Florigrown will suffer if it continues to be denied the opportunity to obtain MMTC 

registration and consequently the ability to provide patient care to Florida citizens in 

need of medical marijuana treatment.” App. 481.  

The trial court found Florigrown is likely to succeed on its challenge to the 

constitutionality of the provisions of the Statute based on the following findings.  

First, the court found the Statute materially modified the definition of MMTCs to 

mandate complete vertical integration (i.e., perform all functions related to the 

cultivation, processing and sale of marijuana) in contradiction to the Amendment 

expressly allowing an MMTC to perform only some aspects related to cultivation, 

processing or the sale of marijuana. App. 478. Specifically, the trial court found that 

“[t]hrough its use of ‘and’ rather than ‘or,’ Section 381.986 materially alters, 

restricts, and contradicts the definition of a[n] MMTC in the Amendment.” Id. The 

Statute created “siloed” vertically integrated entities that are unable to engage in 

wholesale commerce—a radically different conception of an MMTC than 

envisioned by the Amendment. See § 381.986(8)(e). 

Second, it found the Statute imposed severe arbitrary limits or “caps” on the 

number of MMTCs to be ultimately licensed. App. 478-79. In making this finding, 

the trial court noted that “the Department acknowledged this distinction and stated 

that the only source for this limitation on the number of MMTCs is the language of 

Section 381.986(8).” App. 478. The trial court found that this “directly contradicts 
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the Amendment.” Id. The Department offered no evidence that the caps are 

rationally related to any legitimate state interest. 

Third, the trial court found the Statute required the mandatory issuance of 

MMTC “licenses” to a closed class of private entities that were unsuccessful

applicants for a “dispensing organization” license under the state’s pre-Amendment 

2 limited medical marijuana program in violation of Florida’s prohibitions against 

“special laws.” App. 479-80. Specifically, the trial court found that the provisions 

codified in sections 381.986(8)(a)1.,14 381.986(8)(a)2.a.,15 and 381.986(8)(a)3.,16

improperly grant special rights, benefits, and advantages to certain private entities 

in violation of the prohibition against special laws found in Article III, Section 

14  Section 381.986(8)(a)1. mandates that the Department license as an MMTC 
those entities licensed as dispensing organizations under the prior low-THC 
program. 

15  Section 381.986(8)(a)2.a. mandates, inter alia, that the Department license as 
an MMTC any entity that: (a) applied to be a dispensing organization under the prior 
low-THC program; (b) was not selected for licensure; and (c) had one or more 
administrative or judicial challenges pending as of January 1, 2017, regardless of the 
merits of the entity’s application or challenge. In addition, this section also requires, 
inter alia, that the Department license as an MMTC any entity that: (a) applied to be 
a dispensing organization under the prior low-THC program; (b) was not selected 
for licensure; and (c) was “within one point of the highest final ranking in its region.” 

16  Section 381.986(8)(a)3. requires that for up to two MMTC licenses, the 
Department must “give preference to applicants that demonstrate in their 
applications that they own one or more facilities that are, or were, used for the 
canning, concentrating, or otherwise processing of citrus fruit or citrus molasses and 
will use or convert the facility or facilities for the processing of marijuana.” 
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11(a)(12), Fla. Const. and that there had been no evidence to suggest these provisions 

bear a rational relationship to ensuring the supply of safe medical marijuana to 

qualifying patients. Id. For instance, rather than allowing licensure based on the 

licensee’s qualifications or the substantive merits of any application, one of the 

criteria was that the licensee was one that the Department had determined years 

earlier was not the best choice to operate as a “Dispensing Organization” under the 

state’s prior limited medical marijuana program.17

Despite these findings, the trial court hoped the Department would begin 

adhering to the Constitutional mandates. App. 481, 498. The court determined that 

irreparable harm had not yet occurred because Florigrown would have the ability to 

apply and compete for one of the limited remaining MMTC licenses authorized 

under the Statute and that an injunction would not be in the public interest at that 

time. App. 481. Thus, the court denied the temporary injunction without prejudice, 

but explained that “[t]he passing of more time may alter [its] findings [on irreparable 

harm].” Id. 

The Trial Court Issues The Temporary Injunction 

The trial court made clear in its August 7, 2018 order that it intended to 

enforce the mandates of the Constitution. App. 481, 498. The order set a case 

management conference for October 3, 2018, giving the Department approximately 

17 See § 381.986(8)(a)2.a. Fla. Stat. 
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two months to take action. Id. However, the Department took no steps to comply 

with the court’s directives and Florigrown was unable to apply for registration. App. 

498. At the October 3rd case management conference, the trial court found that its 

August 3rd order was “ignored by [the Department].” Id. In a written order dated 

October 5, 2018, the court found that irreparable harm would now result absent 

issuance of an injunction and that the injunction would serve the public interest. App. 

499. To that end, the court explained that the public interest was clearly stated with 

the passage of the Medical Marijuana Amendment by over 70% of Florida voters, 

and that the Amendment makes it clear that the Department must do certain things 

to ensure the availability and safe use of medical marijuana by qualifying patients, 

which it has failed to do. App. 499-500.  

The court entered a temporary injunction: (1) enjoining the Department from 

registering or licensing any MMTCs pursuant to the provisions of the Statute; (2) 

requiring the Department to commence registering MMTCs in accordance with the 

plain language of the Amendment; and (3) requiring the Department to register 

Florigrown as an MMTC, unless the Department can clearly demonstrate to this 

court that such registration would result in unsafe use of medical marijuana by 

qualifying patients. App. 501.  
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The Trial Court Lifts The Automatic Stay 

Two weeks after entry of the temporary injunction, with less than two and a 

half hours until the deadline for the Department to comply with the trial court’s 

order, the Department filed a Notice of Appeal, which served to automatically stay 

the temporary injunction under Rule 9.310(b)(2), Fla. R. App. P. App. 503-10. 

Florigrown filed a motion to vacate stay, which was granted via a written order 

entered after a hearing. App. 513-14. The order granting the motion to vacate 

reaffirmed the court’s prior ruling and provided the Department additional time to 

demonstrate that registering Florigrown as an MMTC would result in unsafe use of 

medical marijuana by qualifying patients. Id. Instead of attempting to make such a 

demonstration, the Department moved this Court to reinstate the automatic stay. 

App. 515.  This Court reinstated the stay pending this appeal but on its own motion 

expedited the appeal. Id.
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SUMMARY OF ARGUMENT

The trial court correctly found that the Legislature materially altered, 

restricted and contradicted the definition of an MMTC by substituting the word 

“and” for the word “or” in the Amendment.  The trial court also correctly found that 

the Statute imposes severe arbitrary limits or “caps” on the number of MMTCs to be 

ultimately licensed without any rationally related basis for doing so, which directly 

contradicts the Amendment’s mandates.  The trial court further correctly found that 

the Statute required the mandatory issuance of MMTC licenses to a closed class of 

private entities that were unsuccessful applicants under the state’s pre-Amendment 

2 limited medical marijuana program—again, in direct violation of Florida’s 

prohibitions against “special laws.”  Finally, the trial court correctly found the 

Department was failing to adhere to the Constitutional mandates regarding the 

registration of MMTCs—and irreparable harm was occurring because of that failure.  

For all of these reasons, the trial court properly entered an injunction requiring the 

Department to begin registering MMTCs in compliance with the Amendment. 

Contrary to the Department’s assertions, the Injunction is not “defective.”  

The Injunction consists of two orders that must be read together—and those orders 

clearly demonstrate that the trial court made all requisite factual findings required 

for irreparable harm and lack of an adequate legal remedy. As the trial court 

recognized, irreparable harm is established as a matter of law because of the 
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continuing constitutional violation caused by the Department’s failure to act and the 

Legislature’s unconstitutional infringement on the Department’s responsibilities 

through legislation that clearly violates the Amendment. The Amendment itself 

recognizes there is no adequate remedy at law in circumstances such as these where 

the Department refuses to abide by its express constitutional duties and no monetary 

damages are available. This is why the Amendment expressly provides for a cause 

of action to compel compliance with the Department’s constitutional duties. 

Moreover, under the unusual circumstances of this case, no bond should be 

required. Should this Court disagree as to the bond requirement, any deficiency 

regarding the bond can be corrected on remand—which is the usual remedy with 

bond deficiencies.   

In addition, without question, Florigrown established a substantial likelihood 

of success on the merits. The Legislature enacted the Statute under the guise of 

section 29(e) of the Amendment, which permits legislation that is “consistent with 

[the] section.” As shown above, the Statute is inconsistent with the Amendment 

because it: (a) requires MMTCs to be vertically integrated (reading the word “or” in 

the Constitution as “and”); (b) arbitrarily caps the number of MMTCs that may be 

registered and caps the number of licenses issued; and (c) grants special advantages, 

benefits, and privileges to certain identifiable private entities in the issuance of 

MMTC registrations. The Statute erects barriers that needlessly increase patients’ 
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costs, risks, inconvenience, delay access to products, and reduce patients’ practical 

choice, information, privacy and safety. Such legislation is not only not “consistent 

with this section,” it is in direct contravention of it. As a result, the trial court 

correctly found that Florigrown has a substantial likelihood of success on the merits.  

In addition, the Department’s argument that Chapter 120 governs this 

proceeding is directly contrary to the Department’s denial of Florigrown’s earlier 

petition—in which the Department told Florigrown that Chapter 120 did not apply 

and that Florigrown had to go to circuit court. That is exactly what Florigrown did. 

The trial court also did in fact make findings regarding a balance of the public 

interest factors—the Department simply disagrees with those findings. As the trial 

court concluded, the Legislature and the Department are violating a citizen initiative 

that was supported by over 71% of the voters, receiving in excess of 6,500,000 votes. 

Any “harm” the state might suffer as a result of being enjoined from applying an 

unconstitutional statute pales in comparison to the harm being suffered by Floridians 

as a result of the State’s frustration of the binding Amendment they worked so hard 

to enact.  

Moreover, there is no “widespread confusion.” The trial court correctly found 

that regulations for registering and licensing MMTCs are already in place and have 

been applied to the fourteen existing MMTCs. The Department can simply begin 

applying them to any entity that seeks to register. Among a host of other 
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requirements, an MMTC would have to immediately post a bond in the amount of 

$5 million payable to the Department before it could touch any marijuana at all. 

Then, before even it could touch any marijuana at all, the MMTC would have to be 

inspected and approved to cultivate by the Department. Thereafter, the MMTC could 

not commence processing any marijuana until the Department inspected again and 

granted processing authorization. Finally, before making any marijuana available to 

patients, the MMTC would have to be inspected again and obtain dispensing 

authorization from the Department. Indeed, the trial court twice gave the Department 

the opportunity to show that Florigrown’s registration would result in unsafe use of 

medical marijuana before the deadline it set for the registration, yet the Department 

made no attempt to do so.   

Finally, the Injunction is consistent with the Amendment’s plain language and 

has no bearing on the Department’s regulation of MMTCs. The framers of the 

Amendment specifically contemplated the possibility that the Department might fail 

to comply with its duties under the Amendment and included a cause of action to 

seek relief in such circumstances. Those are the circumstances here and the basis for 

the trial court’s order compelling the Department to comply with its duties.  

The injunction should be immediately reimposed and the Department 

compelled to comply with the simple duties assigned by the citizenry in the 

Amendment.  
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STANDARD OF REVIEW 

The standard of review of a trial court’s order on a request for temporary 

injunction is mixed: the court’s factual findings are reviewed for an abuse of 

discretion, whereas its legal conclusions are reviewed de novo. State, Department of 

Health v. Bayfront HMA Medical Center, LLC, 236 So. 3d 466, 471 (Fla. 1st DCA 

2018) citing Gainesville Woman Care, LLC v. State, 210 So. 3d 1243, 1258 (Fla. 

2017). Statutes are presumed to be constitutional and “[t]o overcome the 

presumption, the invalidity must appear beyond reasonable doubt.” Crist v. Fla. 

Ass'n of Criminal Def. Lawyers, Inc., 978 So. 2d 134, 139 (Fla. 2008). However, 

there is no presumption that permits a statute to contradict or overturn a 

constitutional provision, and there is “no distinction between a small violation of the 

Constitution, and a large one.” Bush v. Holmes, 919 So. 2d 392, 398 (Fla. 2006).  

ARGUMENT

I. THE INJUNCTION ORDERS, WHEN CONSIDERED TOGETHER, 
CLEARLY MAKE THE REQUISITE FACTUAL FINDINGS TO 
SUPPORT THE INJUNCTION CRITERIA.  

The Department claims the Injunction is “defective” because the trial court 

allegedly failed to make any “real findings” on the essential elements of irreparable 

harm and lack of an adequate legal remedy. IB at 14 (emphasis added). The 

Department’s argument ignores that the Order Granting Temporary Injunction 

incorporates the court’s earlier analysis contained in its Amended Order Denying 
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Motion for Temporary Injunction Without Prejudice—and when the two orders are 

read together, they firmly demonstrate that the trial court made all requisite factual 

findings required for both irreparable harm and lack of an adequate legal remedy. In 

an appeal of an order under Rule 9.130 or a partial final judgment, the appellate court 

will review all orders entered as a necessary step or as an aspect of the order 

appealed. See, e.g., Ruppel v. Gulf Winds Apts, 508 So. 2d 534 (Fla. 2d DCA 1987); 

Duncan v. Pullum, 198 So. 2d 658 (Fla. 2d DCA 1967). In addition, under the 

unusual circumstances of this case, no bond should be required.  However, any issue 

regarding the bond can be remedied on remand without impacting the validity of the 

other merits of the injunction. Moreover, as explained below, irreparable harm has 

been established as a matter of law and the Amendment itself recognizes there is no 

adequate legal remedy other than the relief sought here. 

A. As The Trial Court Recognized, Irreparable Harm Is Established 
Because Of A Continuing Constitutional Violation And No 
Additional Finding Of Irreparable Harm Is Necessary Under The 
Express Terms Of The Constitutional Amendment Itself. 

Irreparable harm has been established as a matter of law. Under Florida law, 

a constitutional violation creates a presumption of irreparable harm.  See Gainesville 

Woman Care, LLC, 210 So. 3d at 1263-64 (upholding trial court’s conclusion that 

an unconstitutional statute created a presumption of irreparable harm). 

Consequently, the trial court did not need to make any specific factual findings to 

support its ruling that Florigrown would suffer irreparable harm absent the entry of 
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a temporary injunction. See M & E Distribs., Inc. v. Worley, 840 So. 2d 457, 459 

(Fla. 4th DCA 2003) (rejecting argument that trial court’s temporary injunction order 

was legally insufficient for failure to include, inter alia, “any specific findings of 

irreparable harm,” where irreparable harm was presumed in light of the trial court’s 

prior finding of likelihood of consumer confusion).   

Specifically, in the initial order denying the injunction without prejudice the 

trial court held that sections 381.986(8), 381.986(8)(a)1., 381.986(8)(a)2.a., and 

381.986(8)(a)3., Florida Statutes, contradict—and therefore violate—Article X, 

Section 29 of the Florida Constitution. App. 478-80. The trial court further held that 

the Department’s implementation of the regulatory framework for MMTCs violated 

Article X, Section 29, as well. App. 480. When the trial court conducted the case 

management conference two months later, it observed that the Department ignored 

its initial order, which directed the Department to “cure the serious Constitutional 

problems specified.” App. 498. Consequently, the court found that Florigrown 

would suffer irreparable harm absent issuance of a temporary injunction, stating that 

“[t]he Amendment makes it clear the Department of Health must do the matters 

required of it to ensure the availability and safe use of medical marijuana by 

qualifying patients. The Department has failed to do so.” App. 499-500.   

Under Gainesville Woman Care and M & E Distributors, the trial court’s  

findings that the Department is violating the Florida Constitution by not complying 



20 

with the directives set forth in the Amendment are sufficient to support its conclusion 

that that Florigrown has suffered—and continues to suffer—irreparable harm. 

Moreover, actual irreparable harm is occurring because, as the trial court 

correctly concluded, the Department has refused to allow Florigrown and other 

MMTCs to begin registering in compliance with the Amendment and as directed by 

the court in its first order. App. 481. 

B. The Trial Court Made The Requisite Factual Findings Regarding 
The Lack Of An Adequate Remedy At Law. 

The Department also erroneously claims that the injunction is facially invalid 

because the trial court purportedly failed to make factual findings regarding the 

absence of an adequate remedy at law. IB at 14. This argument ignores that the 

Amendment itself recognizes there is no adequate remedy at law in circumstances 

such as these where the Department refuses to abide by its express constitutional 

duties and no damages are available. This is why the Amendment specifically 

provides a cause of action to seek to “compel compliance with the Department’s 

constitutional duties.” Art X, § 29(d)(3), Fla. Const.  Under the unique circumstances 

here, the trial court’s finding that “there is no adequate remedy at law for the harm 

Florigrown will suffer if it continues to be denied the opportunity to obtain MMTC 

registration and consequently the ability to provide patient care to Florida citizens in 

need of medical marijuana treatment,” App. 481, more than adequately satisfies this 

element under Florida law. 
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C. A Bond Is Not Warranted Under The Unique Circumstances Here, 
But Even If It Were, The Proper Remedy Is To Uphold The 
Injunction With Directions That A Bond Be Set On Remand. 

Florigrown acknowledges that Rule 1.610, Fla. R. Civ. P., states that an 

injunction must be conditioned on a bond.  But under the unique circumstances of 

this case, a bond is not warranted.18 The Amendment contemplates that it might be 

necessary to bring a proceeding such as this to “seek judicial relief to compel 

compliance with the Department’s constitutional duties.” Art. X, § 29(d)(3), Fla. 

Const. Yet, it includes no requirement that a bond be posted in favor of the 

Department.  Further, as the trial court was aware, if the Department were to abide 

by its injunction, Florigrown would, among a host of other requirements, have to 

immediately post a bond in the amount of $5 million payable to the Department 

before it could touch any marijuana at all.  For all these reasons, it is questionable as 

to whether, under these unique circumstances, an additional bond is required for the 

Injunction Order.  

Notwithstanding, even if a bond is required, the proper remedy would be to 

affirm the injunction and remand for the trial court to hold an evidentiary hearing on 

18  Following the filing of the Department’s Initial Brief, Florigrown filed a 
motion to relinquish jurisdiction to allow the circuit court to address and thus moot 
any issue regarding the bond.  This Court denied the motion.  Accordingly, 
Florigrown argues here that no bond is warranted—but states, in the alternative, that 
if this Court disagrees, this Court should nevertheless address the merits and then 
remand for entry of a bond. 
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the amount of the bond. See Ralicki v. 998 SW 144 Court Rd, LLC, 254 So. 3 1155, 

1157 (Fla. 5th DCA 2018); Aaoep USA, Inc. v. Pex German OE Parts, LLC, 202 So. 

3d 470, 472 (Fla. 1st DCA 2016); Offshore Marine Towing, Inc. v. Sea Tow Svcs. 

Intern., Inc., 778 So. 2d 510 (Fla. 4th DCA 2001). 

D. The Cases Cited By The Department Are Inapplicable. 

None of the cases cited by the Department require reversal because none 

involve irreparable harm in the context of a continued constitutional violation and 

none involve a constitutional provision that establishes on its face the proper remedy 

for bringing a violation to the Court’s attention.  Moreover, as explained above, both 

of these elements were addressed and set forth in the trial court’s orders. City of 

Jacksonville v. Naegele Outdoor Advertising Co., 634 So. 2d 750 (Fla. 1st DCA 

1994), involved an injunction without determining whether the plaintiffs 

demonstrated a likelihood of success on the merits—which, of course, the trial court 

here set forth here in great detail. The order at issue in Milin v. Northwest Florida 

Land, L.C., 870 So. 2d 135 (Fla. 1st 2003), failed to even address the four injunction 

criteria. Id. at 136. And, in Hadi v. Liberty Behavioral Health Corp., 927 So. 2d 34 

(Fla. 1st DCA 2006), the injunction order “simply parrot[ed] three of the injunction 

criteria, and fail[ed] to even mention the fourth.”  Id. at 38. Here, the trial court’s 

orders make factual findings spanning over fourteen pages that address each of the 

injunction criteria. App. 475-82, 497-502. 
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II. FLORIGROWN ESTABLISHED A SUBSTANTIAL LIKELIHOOD 
OF SUCCESS ON THE MERITS. 

The Florida Constitution is the supreme legal authority within the State of 

Florida and cannot be ignored or overturned by any legislative authority. Holmes, 

919 So. 2d at 398. As this Court has explained, the Constitution serves as a limitation 

upon the Legislature’s power. Notami Hosp. of Florida, Inc. v. Bowen, 927 So. 2d 

139, 142 (Fla. 1st DCA 2006). For this reason, a statute enacted by the Legislature 

may not restrict a right granted under the Florida Constitution. Id. “To the extent a 

statute conflicts with express or clearly implied mandates of the Constitution, the 

statute must fall.” Id. (collecting Florida Supreme Court cases).  

The Legislature enacted the Statute under the guise of section 29(e) of the 

Amendment, which permits legislation that is “consistent with [the] section.” As the 

trial court correctly found, the Statute is inconsistent with the Amendment because 

it: (a) requires MMTCs to be vertically integrated; (b) caps the number of MMTCs 

that may be registered and caps the number of licenses issued; and (c) grants special 

advantages, benefits, and privileges to certain identifiable private entities in the 

issuance of MMTC registrations. The Statute erects barriers that needlessly increase 

patients’ costs, risks, inconvenience, delay access to products, and reduce patients’ 

practical choice, information, privacy and safety. Such legislation is not only not 

“consistent with this section,” it also is in direct contravention of it. As a result, the 
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trial court correctly found that Florigrown has a substantial likelihood of success on 

the merits.  

A. The Statute Violates The Amendment By Materially Altering, 
Restricting and Contradicting The Definition Of An MMTC In the 
Amendment And By Restricting MMTCs To Four Enumerated 
Specific Business Functions. 

The trial court correctly found that the Statute violates the Amendment 

because it materially alters, restricts and contradicts the definition of an MMTC in 

such a manner that MMTC are required to be completely vertically integrated under 

the Statute. The two definitions are as follows:  

The Amendment 
Art. X, § 29(b)(5), Fla. Const. 

The Statute 
§ 381.986(8)(e), Fla. Stat. 

“Medical Marijuana Treatment Center” 
(MMTC) means an entity that acquires, 
cultivates, possesses, processes 
(including development of related 
products such as food, tinctures, 
aerosols, oils, or ointments), transfers, 
transports, sells, distributes, dispenses, 
or administers marijuana, products 
containing marijuana, related supplies, 
or educational materials to qualifying 
patients or their caregivers and is 
registered by the Department” 
(emphasis added). 

“A licensed medical marijuana  
treatment center shall cultivate, 
process, transport, and dispense 
marijuana for medical use. A licensed 
medical marijuana treatment center 
may not contract for services directly 
related to the cultivation, processing, 
and dispensing of marijuana or 
marijuana delivery devices” (emphasis 
added). 

While the Department acknowledges, as it must, that the two definitions are 

not the same, for the first time on appeal, it argues that the list of activities and 

conduct that an MMTC may engage in under the Amendment is merely “the universe 

of activities and conduct that an MMTC may engage in for purposes of the 
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Amendment.” IB at 19. Accordingly, the Department claims, the statutory definition 

is not in conflict because it merely “sets a minimum of necessary activities an 

MMTC must engage in—‘cultivate, process, transport, and dispense marijuana for 

medical use’—in order to be approved to provide marijuana for medical use under 

the Amendment.” IB at 20. The Department further contends that because the 

Amendment supposedly makes clear in other provisions that “the State” has a role 

in regulating MMTCs, the Legislature “certainly” has the authority to require 

vertical integration. Id. The Department’s newly crafted argument is waived because 

it is raised for the first time on appeal.  In addition, it fails because, as a matter of 

law, the Legislature cannot redefine “MMTC” or otherwise restrict a constitutional 

amendment the voters have adopted. See Notami, 927 So. 2d at 142.  

First, even assuming arguendo that the statute merely “sets a minimum of 

necessary activities an MMTC must engage in,” as the Department claims, the 

Statute still violates the Amendment. This is because the Statute requires that an 

MMTC engage in cultivation, processing, transporting and dispensing. The 

Amendment, however, authorizes an MMTC to participate in just one of the 

activities listed in the Amendment if it so chooses because the Amendment expressly 

uses the term “or”, not “and”. Where, as here “a statute conflicts with the express or 

clearly implied mandates of the Constitution, the statute must fall.” Notami, 927 So. 

2d at 142.  
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Second, while the Department attempts to frame the statutory definition of 

MMTC as simply providing a baseline list of “minimum” and “necessary” activities 

that MMTCs must engage in, it surprisingly fails to acknowledge that there would 

be serious criminal law implications for engaging in any activities not listed in the 

statute yet listed in the Amendment. See § 381.986(14)(b); see also App. 349. If an 

MMTC were to begin administering marijuana or otherwise engaging in activities 

authorized under the Amendment but not the Statute, the MMTC could be charged 

with a crime. Id.

Third, the Amendment directs an Executive Branch agency—and not the 

Legislature—to perform certain duties to ensure the availability and safe use of 

medical marijuana and establish standards for proper security, record keeping, 

testing, labeling, inspection and safety. See Art. X, § 29(d) (entitled “Duties of the 

Department”). While the Amendment does not limit the Legislature from enacting 

laws “consistent” with the Amendment—the Legislature cannot enact laws that are 

inconsistent with the Amendment. Under the express terms of the Constitution, the 

Legislature cannot commandeer the power delegated to the Executive Branch or 

otherwise impose its own conflicting perspective in its stead. See Art. II, § 3, Fla. 

Const. (“No person belonging to one branch shall exercise any powers appertaining 

to either of the other branches unless expressly provided herein.”). Florigrown has 

never challenged the Department’s authority to promulgate the constitutional 
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regulations required under the Amendment—Florigrown filed this case to compel it 

to do so. 

B. Nothing In The Record Or The Law Supports The Arbitrary And 
Artificial Caps Imposed By The Statute. 

The trial court also correctly determined that the Statute improperly imposes 

arbitrary caps on the number of MMTC licenses and registrations. At the hearing on 

the injunction, the Department acknowledged that the only source for the limitation 

on the number of MMTCs is the Statute. App. 478, 582-83, 590. Subsequent to the 

adoption of the Statute, only 14 entities have been registered as MMTCs, seven of 

which were existing Dispensary Organizations under the State’s prior limited 

medical marijuana program. App. 479, 595-96, 610. The other seven entities 

participated in the 2015 Dispensary Organization application process but were 

rejected by the Department and have never cultivated, processed, or dispensed 

medical marijuana in Florida. Id. Not a single entity that did not submit an 

application for the 2015 pre-Amendment 2 program has been registered and, in fact, 

the Department has not accepted any registrations or applications for MMTCs since 

Amendment 2 became effective over two years ago. App. 480, 595-60. 

The Department defends the statutory caps by claiming that nothing in the 

Amendment prohibits the Legislature from establishing “reasonable limits” on 

MMTCs set forth in the Statute. See IB at 21. However, here, the unrebutted record 

firmly establishes that the statutory caps are unreasonable limits. Far from being a 
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law that is consistent with the Amendment, see Art. X, § 29(e), Fla. Const., the trial 

court correctly found that these caps “directly undermine the clear intent of the 

Amendment, which by its language seeks to prevent arbitrary restrictions on the 

number of MMTCs authorized to conduct business in the State.” App. 478-79.  

Under such circumstances, “the statute must fall.”  Notami, 927 So. 2d at 139. 

Indeed, the Department presented no evidence to suggest that the caps are 

“reasonable,” because they clearly are not. In fact, the caps contravene the 

Amendment’s directives to make medical marijuana available by reducing the 

availability of medical marijuana for patients. App. 383-450, 478-79. As the trial 

court explained, the Legislature and Department have established a “thorough, 

effective, and efficient framework” within which to regulate medical marijuana, but 

“[t]hey have simply chosen to restrict access to this framework in a manner that 

violates the Amendment.” App. 480. 

Making matters worse, the record also confirms the caps were imposed 

arbitrarily by the Legislature and without obtaining input from the Department. App. 

599-600. Although the Department attempts to defend the caps by noting the Statute 

includes a provision that requires the issuance of additional MMTC licenses upon 

the registration of additional qualifying patients, IB at 21, this adds nothing to the 

calculus because nothing in the Amendment allows the Legislature to impose any 

arbitrary caps in the first instance. Tellingly, the Department once again cites no 
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authority to support its position. Quite simply, the Department offers nothing to 

show that the caps are rationally related to any legitimate state interest. 

C. The Department Erroneously Claims That Florigrown Demands 
An Unlimited Number Of MMTCs. 

Inexplicably, the Department suggests that Florigrown is demanding an 

unlimited number of MMTCs be allowed. See IB at 21 (claiming “[i]t is entirely 

insufficient for Florigrown to claim that the cap violates the Amendment without 

identifying any specific language requiring unlimited MMTCs”). This is 

demonstrably inaccurate. Florigrown has never claimed the Amendment requires 

“unlimited MMTCs” or that all caps would be unconstitutional and instead testified 

as follows:  

DEPARTMENT’S COUNSEL:  And do you believe the Court should 
order there not be any restriction on the number of these registrations? 

FLORIGROWN: Again, no, I'm not alleging that all caps are 
unconstitutional, I'm alleging that caps for no interest, no reason 
whatsoever are unconstitutional. And that's what these are. 

App. 1235. 

D. The Statute Improperly Grants Special Advantages, Benefits And 
Privileges That Only Apply To Particular Entities. 

Although the Department admits the Statute grants special advantages, 

benefits and privileges that only apply to particular entities, it claims that these 

provisions “do not constitute a special law.” IB at 25. The Department claims for the 

first time on appeal the Statute is a valid general law because the challenged 
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provisions “relate to the State’s function under the plain language of the 

Amendment.” Id. According to the Department, the challenged provisions: 

conceivably allow for a smooth and efficient transition from the use of 
then-existing … dispensary organizations to MMTCs [and]…. are 
reasonably related to ensuring safe and accessible medical marijuana 
because it is conceivable that entities that have already begun 
preparation for review and consideration as dispensing organizations 
would be well-positioned to satisfy the necessary MMTC licensing 
criteria and be able to commence cultivating, processing, transporting, 
and dispensing marijuana for medical use sooner than other entities. 

IB at 25 (emphasis added). The Department’s argument lacks merit and is premised 

upon a misconstruction of the Amendment as well as numerous false assumptions. 

First, the Department’s claim that the challenged provisions relate to the 

State’s function under the plain language of the Amendment” is not accurate. The 

plain language of the Amendment specifically assigns the functions in question to 

the Department (the Executive Branch) and not the State (the Legislative Branch). 

See Art. X, § 29(d), Fla. Const. Indeed, it is the Legislature’s improper usurpation 

and limitation of the Department’s constitutional authority through the Statute that 

underlies this case. Nothing in the “plain language” of the Amendment allows the 

Legislature to restrict and commandeer the Department’s duty to promulgate 

constitutional regulations setting forth “[p]rocedures for the registration of MMTCs. 

See Art. X, § 29(d)(1)c., Fla. Const.  

Nor does anything allow the Legislature to arbitrarily determine by fiat who 

should be an MMTC, regardless of merit, qualifications or any other legitimate 
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criteria. Clearly, the offending provisions of the Statute are not rationally related to 

ensuring the supply of safe medicine for qualifying patients. Nor can they be said to 

be rationally related to avoiding overproduction or limiting diversion because the 

Statute places no limit on the amount that an MMTC may cultivate, process, sell or 

deliver. App. 630. And, the Department confirmed: “We don’t regulate supply.” 

App. 992. 

While the Department attempts to defend the discriminatory provisions of the 

Statute that grant preferential treatment by suggesting that such provisions 

conceivably have a legitimate purpose because it is conceivable that those granted 

preferential treatment by “would be well-positioned” to serve as MMTCs, this 

suggestion assumes facts that simply do not exist in the record or elsewhere. The 

MMTCs authorized under the Statute submitted applications two years earlier for a 

totally different low-THC only medical marijuana program open only to patients 

suffering from “seizures or severe and persistent muscle spasms.” § 381.986(2) 

(2015), Fla. Stat. As a result of the improper limitations on the number of MMTCs, 

the value of the fourteen issued MMTC licenses has skyrocketed and, recently, 

MMTC licenses have sold for in excess of $50 million dollars. App. 678.  

The Amendment authorizes an entirely different program involving high and 

low THC products, which are available to hundreds of thousands of people (or more) 

that are suffering from a myriad of other debilitating conditions. Thus, it cannot be 
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“presumed” that the MMTCs are better positioned to provide the medical marijuana 

authorized under the Amendment. Moreover, as noted, half of the MMTCs 

authorized under the statute were previously rejected by the Department to 

participate as Dispensary Organizations under the prior program. App. 479. How 

can it be conceivable that such entities are now well-positioned to commence 

operations when those same entities were not well-positioned to commence 

operations under the far more limited prior program? In fact, as it turns out, some of 

these entities were actually not “well positioned” to commence operations and have 

still not been able to commence operations or open any dispensing locations.19

The Department also argues that the challenged provisions are not 

impermissible special laws because they operate uniformly throughout the state and 

any special class “remains open.” IB 25-26. This is simply false. It is impossible to 

for Florigrown to join the special class of entities authorized to obtain MMTC 

licenses because Florigrown did not apply to be a part of the earlier program.  

19  One of the Department’s latest implementation updates, dated January 4, 2019 
reflects that one MMTC has received “cultivation authorization only, three MMTCs 
are “dispensing via delivery” only and another has not yet received authorization to 
cultivate, process or dispense medical marijuana. See Florida Health, Office of 
Medical Marijuana Use Weekly Update (January 4, 2019), available at
http://www.floridahealth.gov/programs-and-services/office-of-medical-marijuana-
use/ommu-updates/_documents/190104-bi-weekly-update.pdf (last visited Feb. 10, 
2019). 
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The Department nevertheless suggests the class is open because more MMTC 

licenses are supposed to be issued in the future. But, as the trial court correctly found, 

the entire competitive licensing process imposed by the Legislature directly conflicts 

with the registration process contemplated by the Amendment. App. 478-80. 

Moreover, the “open class” to which the Department alludes is an entirely different 

“class.” Id. The court correctly found that these discriminatory provisions arbitrarily 

favor certain identifiable private entities in violation of the Florida Constitution’s 

prohibition against special laws. Art. III, § 11(a)(12), Fla. Const. 

III. THE TRIAL COURT CORRECTLY FOUND FLORIGROWN MET 
THE REMAINING THREE INJUNCTION CRITERIA. 

The Department erroneously claims Florigrown cannot demonstrate the 

requisite criteria for an injunction. As the trial court properly held, Florigrown 

established irreparable harm, no adequate remedy at law, and that the balance of the 

public interest supports the injunction. 

A. The Trial Court Properly Recognized The Existence of Irreparable 
Harm As A Matter Of Law. 

As detailed above under Issue I.A., the Department’s continuing refusal to 

perform its duties under the Amendment itself constitutes irreparable harm as a 

matter of law. By virtue of proving the constitutional violation, Florigrown met its 

burden of showing irreparable harm, as a matter of law. Moreover, as the trial court 

concluded, Florigrown is suffering irreparable harm because it is being arbitrarily 
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denied the right to register as an MMTC.  In addition, as the record reflects, qualified 

Floridians cannot readily access medical marijuana in many areas of the state. See 

App. 385, 390, 402, 406, 413, 420-21, 424-25, 429, 432-33, 436-37, 440-41, 444-

464, 449. 

B. As The Amendment Itself Recognizes, There Is No Adequate 
Remedy At Law For The Department’s Refusal To Comply With 
Its Constitutional Duties Under A Citizen Initiative.

According to the Department, Florigrown cannot demonstrate that an 

adequate legal remedy is unavailable because among many other things mentioned 

in its First Amended Complaint, Florigrown stated that it seeks a declaratory 

judgment. IB at 30. This peculiar argument finds no support in the law. It is beyond 

dispute that under the Florida Rules of Civil Procedure, litigants are authorized to 

allege alternative theories. See Fla. R. Civ. P. 1.110(g) (“A party may also state as 

many separate claims or defenses as that party has, regardless of consistency and 

whether based on legal or equitable grounds or both.”). Indeed, while the 

Department claims that “[u]ltimately, in the absence of any irreparable harm 

justifying injunctive relief, Florigrown’s request for declaratory relief constitutes an 

adequate remedy at law,” IB at 30, the Department’s claim is completely irrelevant 

because the trial court here properly found irreparable harm justifying injunctive 

relief. App. 499. 
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Moreover, the Department’s argument ignores that the Amendment itself 

recognizes there is no adequate remedy at law where, as here, a state agency or actor 

refuses to abide by its express duties mandated under the Constitution. The 

Amendment specifically provides a cause of action to seek to “compel compliance 

with the Department’s constitutional duties.” Art X, § 29(d)(3), Fla. Const. 

Even if there was a remedy at law, as discussed above, the law recognizes that 

a continuing constitutional violation, in and of itself, constitutes irreparable harm. 

Moreover, because all of the defendants are either state governmental entities or state 

governmental actors, absent a waiver of sovereign immunity in the Amendment, 

which is not present, no monetary damages could be recovered at law for the 

constitutional violations. See, e.g., Tucker v. Resha, 634 So. 2d 756, 759 (Fla. 1st 

DCA 1994). This is not a simple run-of-the-mill dispute—it is a constitutional 

enforcement action challenging the actions of two of the three branches of 

government. As the trial court found here, there is simply no remedy available to 

Florigrown in such circumstances. Nothing stated by the Department suggests 

otherwise.20

20  The Department cites the decisions in State, Department of Health v. Bayfront 
HMA Medical Center, LLC, 236 So. 3d 466 (Fla. 1st DCA 2018), State Agency for 
Health Care Admin. v. Continental Car Services, Inc., 650 So. 2d 173, 175 (Fla. 2d 
DCA 1995) and Stand Up for Animals, Inc. v. Monroe Cty., 69 So. 3d 1011, 1013 
(Fla. 3d DCA 2011), IB at 29, but the circumstances underlying those decisions are 
readily distinguishable and none involve the violation of a constitutional 
amendment. See Bayfront, 236 So. 3d at 475-76 (alleged irreparable harm was 
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1. The Department Erroneously Claims That Its Dereliction Of 
Constitutional Duties Is Subject To Chapter 120 Despite 
Previously Asserting Otherwise. 

The Department erroneously claims that Florigrown had a remedy under the 

Administrative Procedures Act. IB at 30. In so doing, the Department ignores its 

prior stated position and the contents of the very order upon which it relies for this 

argument.  

The Department claims that when the Department issued its order dismissing 

Florigrown’s petition for an evidentiary hearing on its registration request, 

Florigrown had a right to appeal, but did not and thus “abandoned” its claims. IB at 

31. The Department fails to mention that the order itself directed that the proper 

remedy was to file an action in circuit court and states that the Administrative 

Procedures Act does not apply when the Department is acting pursuant to the 

Constitution, as here. App. 195-96. See Couchman, 84 So. 3d at 445; see also § 

120.52, Fla. Stat. (defining “agency” to include the Department “if acting pursuant 

to powers other than those derived from the constitution”). Florigrown cannot be 

contingent on the approval of an application that was ultimately denied plus there 
was no evidence of the potential harm presented); Continental Car, 650 So. 2d at 
175 (plaintiff alleged that a contract for transportation was executed without 
authority); Stand Up for Animals, 69 So. 3d at 1013 (court explained that the claims 
in the case comprised “no more than a claim for damages stemming from a breach 
of contract”). 
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considered to have waived its right to bring this action by doing exactly what the 

Department told it to do. 

C. The Trial Court Correctly Found That The Balance Of The Public 
Interest Factors Support The Injunction. 

The Department claims Florigrown is unable to demonstrate that the balance 

of the public interest factors support the Injunction. But the Department itself 

acknowledges the trial court made such findings, IB 31, and the Department simply 

disagrees with them.  

None of the cases cited by the Department suggest that the public interest 

factor has not been sufficiently demonstrated here. The cases of New Motor Vehicle 

Bd. of California v. Orrin W. Fox Co., 434 U.S. 1345, 1351 (1977) (Rehnquist, J., 

in chambers), Maryland v. King, 567 U.S. 1301, 1301 (2012) (Roberts, C.J., in 

chambers), and Manatee Cty. v. 1187 Upper James of Florida, LLC, 104 So. 3d 

1118, 1121 (Fla. 2d DCA 2012), simply stand for the proposition that a state suffers 

an injury or is harmed when it is enjoined by a court from effectuating statutes or 

ordinances enacted by representatives of its people. Unlike those cases, here the 

Legislature and the Department are violating a citizen initiative that was supported 

by over 71% of the voters, receiving in excess of 6,500,000 votes. Any “harm” the 

state might suffer as a result of being enjoined from applying an unconstitutional 

statute pales in comparison to the harm being suffered by Floridians as a result of 

the State’s frustration of the binding Amendment they worked so hard to enact. See, 
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e.g., Polk County v. Mitchell, 931 So. 2d 922 (Fla. 2d DCA 2006) (nothing that “an 

injunction merely requiring compliance with binding laws cannot be said to unduly 

harm . . . or to be a disservice to the public”). As this Court has explained, “the will 

of the people expressed in their constitution[] [is] the most sacrosanct of all 

expressions of the people.” Notami, 927 So. 2d at 144 (citation omitted).  

The Department also claims that the public has an interest in avoiding 

supposed “widespread confusion” that the injunction has purportedly “injected” into 

the MMTC registration process. IB at 32. To the contrary, the injunction does 

nothing more than require the Department to comply with its duties expressly stated 

in the Amendment. Far from there being any evidence of confusion, the public has 

embraced the injunction. Since its issuance, 30 other parties have moved to intervene 

in this case in support of Florigrown’s position. The Department offers nothing (and 

there is in fact nothing) to suggest that there is any confusion.  

The Department also falsely claims that the injunction “potentially exposes 

the public to unqualified parties … completely outside the realm of regulatory 

scrutiny or oversight.” IB at 32. These scare tactics are demonstrably meritless. The 

trial court specifically found that “Florigrown has established that the Legislature 

and the Department have [a thorough, effective, and efficient] framework and are 

implementing it, currently, with other registrants. They have simply chosen to 

restrict access to this framework in a manner that violates the Amendment.” App. 
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480. The Injunction does nothing that impairs the Department’s regulatory authority 

as to any MMTCs. App. 509; § 381.968(8)(a)5.d., Fla. Stat. (“the provisions of this 

subparagraph are severable”). Among a host of other requirements, an MMTC 

would have to immediately post a bond in the amount of $5 million payable to the 

Department before it could touch any marijuana at all. § 381.986(8)(b)a., Fla. Stat. 

Then, before even starting cultivation, the MMTC would have to be inspected and 

receive “cultivation authorization” from the Department. See Art. X, § 29, 

Constitutional Regulation 1-1.02(2), (6), (9), (17);21 see also § 381.986(10), Fla. 

Stat. Thereafter, the MMTC could not commence processing any marijuana until the 

Department inspected again and granted “processing authorization.” Id. Finally, 

before making any marijuana available to patients, the MMTC would have to be 

inspected again and obtain “dispensing authorization” from the Department. Id.

By its terms the reach of the injunction does not impact any aspect of the 

regulatory scheme under § 381.986, except that the Department must now comply 

with its constitutional duties instead of the unlawful registration and licensing 

provisions promulgated by the Legislature. App. 509. 

Indeed, the trial court twice gave the Department the opportunity to show that 

Florigrown’s registration would result in unsafe use of medical marijuana before the 

21 Available at https://www.flrules.org/Gateway/View_notice.asp?id= 
19675982 (last visited Feb. 10, 2019). 
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deadline it set for the registration yet the Department made no attempt to do so. App. 

509, 514. 

IV. THE INJUNCTION IS CONSISTENT WITH THE PLAIN 
LANGUAGE OF THE AMENDMENT AND HAS NO BEARING ON 
THE DEPARTMENT’S REGULATION OF MMTCS.  

Finally, the Department erroneously claims the injunction should be reversed 

because it “grants injunctive relief that is contrary to the plain language of the 

Amendment.”  IB at 33. The framers of the Amendment specifically contemplated 

the possibility that the Department might fail to comply with its duties under the 

Amendment and included a cause of action to seek relief in such circumstances. See 

Art. X, § 29(d)(3), Fla. Const.  Those are the circumstances here and the basis for 

the trial court’s order compelling the Department to comply with its duties.  

The Department complains that “[i]n essence, the trial court has ordered the 

Department to engage in registration of Florigrown and others as MMTCs without 

standard or procedures in place,” IB at 33, but these assertions are false.  

First, as stated above, the Amendment specifically authorizes a circuit court 

to compel the Department’s compliance “[i]f the Department does not issue 

regulations, or …. [fails to begin] registering MMTCs within the time limits set in 

this section, any Florida citizen shall have standing to seek judicial relief to compel 

compliance with the Department’s constitutional duties.” Art. X, § 29(d)(3), Fla. 

Const. (emphasis added). That is exactly what the trial court did here. The 
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Department failed to begin registering MMTCs as required and the circuit court 

compelled it to comply with its constitutional duties and begin registering MMTCs.  

In one last scare tactic, the Department concludes its brief with the erroneous 

claim that the trial court’s order requires registration “without any standards or 

procedures in place” and that “the Order prohibits the Department from acting under 

section 381.986.” IB at 33. As explained above, this is simply not true. The trial 

court specifically found that there is a thorough, effective, and efficient framework 

in place. App. 480. There is absolutely no basis to suggest that this would be 

disrupted by the injunction. By its terms the reach of the injunction is limited to 

enjoining the Department “from registering or licensing any MMTCs under the 

unconstitutional legislative scheme set forth in Section 381.986,” App. 501, which 

provisions have their own severability clause. See § 381.986(8)(a)d., Fla. Stat. 

Despite being given the opportunity twice, the Department made no attempt before 

filing this appeal to show that the injunction would result in any harm and prevent it 

from going into effect. The Department’s arguments must be recognized for what 

they are—lots of smoke, but clearly no fire. This Court has the power and duty to 

ensure that the will of over 6,500,000 Floridians is neither trampled nor diluted 

through legislative enactment and executive inaction. The injunction should be 

immediately reimposed and the Department compelled to comply with the simple 

duties assigned by the citizenry in the Amendment.  
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CONCLUSION

For the reasons expressed, the injunction should be affirmed.  
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